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19 Under (he Enforccmenl Priority System, matters that are low-rated |

20 |

21 \ are forwarded to the Commission wim a recornrnrndarion for dismissal. The

22 Cbmmissioii has detennmed that puiroing low-rate^

23 matters on the Enfbicementdock^ warrants (he ra

24 dismiss these cases. The Office of General Ownsel scored MUR 6176 as a low-rated man^

25 In this matter, the complainant. Matthew J. Werner, states that Bentiey B. Rayburn, a

26 candidate in Colorado's Fifth Congressional District's 2008 primary election, and his

27 campaign committee, me Omiim^ec to Elect Rayo^

28 m his official capadryutteasurerCTUybumConunittee"), fiuled to disclose an in-kind

29 contribution allegedly received from the Homing and Building Association of Colorado

30 Springs and the Pikes Peak Region ("HBA'O in the torn of a poll conducted in May of 2008.

32 prmiary opponent, entered into a written agreement wnliHBA'spollimj organization wtth
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1 the staled objective of determining whether Riybum or Crank had the beat chance of

2 uDsean^moiinbentDciigljrabom'm According to the agreement, if

3 one of the candidates received popular support it a level at least 4% higher than his

4 opponent, the latter would withdraw from the primary election race. The complainant alleges

5 that HBA paid for the poll and mat, while Crank reimbursed HBA $3,750 for his share of me

6 polling coito and disclosed the disbursement on hit 2008 Pre-Primary Report, the Raybum
•H
iv. 7 Cwiiiiiittec'i reports failed to acroum for its coata, as required by 2 U.S.C, §434<c),a
-'M

5[ 8 In response, the Political Action Committee of the Houamg and Building Aisociation

o 9 of Colorado Springi and the Pikes Peak Region C*HB A P AC1) J, stated that the complauit
fH

10 ahouU have been oUrected to HB A PAQ not HBA, as the PAC was the entity that

1 1 conducted the poll.4 Replying to the complainant's allegation that the coat of the poll

12 constituled an in-ldndco«nnTHition to the Raybum ca^

13 intend to make such a contribution to either the Raybum or the Crank committees, because

14 the committees agreed to reimburse the PAC for the costs of the poll. However. HBA PAC

15 concedes that the poll's methodology WM flawed, as it ̂ vas not cond îcted within me

16 tinicftamcaal parameters aajeed upon by the two ca^

17 poll'i apparent deficiencies,, HBA PAC dcUaniiiicd that it would not release the results of the

18 poUvidiJbrthesiittreaaxmLtheRiy^

1 Nfr.LntecD'snoeibrfe^leoiknwaiiaocaisftil.

2

iir^MmkrtbffapMthePACwiiiirtMaMdtolbecoinpiaiiit Nevertheless,
HBA PAC choti ID fflt a napoos* wUch included in iffld^ by ta president

4 HBAPACcaylslBtteituiiepamlBlyiBanpiiKriBdctf^
AnschndtD HBA PAC'IMPOMO SIB tiro Cdk«idortrtBdocuineolidnigntfin|HBAindHBA

I
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1 of the poll. Therefore, HBAPAC concluded that the Raybnm campaign was not liable for

2 any of the costs of the poll.1 m view of the ciicun»umcesfHBAPAC asserts that it did not

3 make an in-kind contribution to the Raybum csnipaign.ncffidtheRaybiimcanipaign

4 receivo a raportable benefit or contribution.

5 HBAPACsrespoiiseatoiulute an affidavit by

|jj 6 whtehnoteathitHBAPACopeiileavaio^PACil^^

r^ 7 AieviewofueFECwebdtoir^catesmattheHDAPACisnotsfederally-re

9 In iti response, the Ra>*um Committee states thrt

10 the poll, but that h never used the pol^beenue of ognificant defects and iiregularitics in the

11 polling process which, it suggests, opeisled to the beneft of Ra^wraU primary opponent

12 JeffCrank. AccofdiqgtotheRiybumGcminUtte^HBAPACn^^

13 Crank committees mat, because of these alleged defect^ the PAC had decided not to release

14 the results of the poll and notified the committees that the poll was HBA PAC's property.

15 Finally, the Raybum campaign maintains that contrary to the oomplahumt's allegations,

16 because the Raybum Conmuttee did «K receive, mu(A

17 could not. and did not, receive a reportabk benefit from the poll

18 ItappearsthrtHBAPAC,ao)rpoiBtkm,41ftonierf^

19 wim the mtendon of recouping the proceeds after the poflw^ The Federal

20 Ekctkm Campaign Art of 1971, as amended proW^
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1 cc«poiate contributions, including extensions of credit, w

2 oribaiy course of business. SnlV.S.C. ( 441b(a)siid 11 CFJL{( 100.55 and 1163(c).

3 There UiwmdTcation that HBAPAC ism to ta

4 appean to be devoted to housmgusniesvsnd describes its mission u

5 candidates to local and state offices that are ad^wates lor private property rights, are pro

6 busmeaa, free market, and advocates for a growing vibrant community." See

1 m^-7/www.cshba.com/icwa281 w2/html/bcinmittees.htnil. Thus, but for the contested

8 {riniiry election in Gota^

9 have conducted the poll at issue. The amount at issue in this case is relatively small and the

10 poll o^ not seem to have had a substantial efB^ on the primsiyelec^ Thus, in

11 furtherance of the Commission's priorities and resources, relative to other matters pending on

12 the Enforcement docket, the Office of General Counsel believes that the Commission should

13 exercise its pxosecutorial discretion and dismiss the matter. See Hedder v. Ckaney, 470 U.S.

14 821(198$). AddluonauV,w« intend torn

15 with tha Ag* "d fl*C C""1""*"**11** ••yihri^iH«| infclivting thoaa pertaining to eoiporatg

16 contributions, as they rdate to extensions of credit

17
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Tlie Office of General Counsel recommends that the Commission dismiss

MUR 6176, close die file, and approve die pppropriate letten. Additionally, thii Office

— — J- *»niiiHino tta P^liffiial Arrifut rVMnwiiHM* Af lh* HA»B<nA MiH RufMina

Association of Colorado Spring! and the Pikes Peak Region of its obligation to corapty with

ThomasenU P. Duncan
General Count!
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